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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 16 Septenber 1963, an Exam ner of the United
St ates Coast Guard suspended Appellant's seanman |icenses for three
nmont hs outright plus three nonths on twel ve nonths' probation upon
finding himguilty of negligence. The specification found proved
all eges that while serving as Master on board the United States W
N. W GOKEY under authority of the |icense above described, on 11
July 1963, Appellant permtted his vessel to depart Guayanill a,
Puerto Rico, for San Juan, Puerto Rico, with the applicable |oad
| i ne subnerged approximately 16 inches in violation of 46 U. S. Code
88c.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

Appel lant admtted that the vessel was overl oaded but denied
that this was done knowi ngly. However, the evidence is clear that
Appel I ant did not use reasonable care to prevent the departure of
the vessel while overloaded. Therefore, it was established that
Appel  ant was negligent and this issue is not contested on appeal.

The grounds for appeal are that it was inproper to suspend
Appellant's |icense because 46 U. S. Code 88g(c) provides only for
nmonetary penalties for violations of section 88c; it was error to
suspend Appellant's |icense under 46 U.S. Code 239(g) since he was
charged under 46 U S. Code 88c; and it was error to deny counsel's
notion to dism ss because Appellant was deprived of his property
(l'ivelihood) w thout due process of |aw when he was not advi sed at
the investigation that he had a right to counsel and w tnesses as
provi ded by the regul ati ons.

APPEARANCE FOR APPELLANT: Foley and Martin of New York Gty by
Thomas J. Irving, Esquire, of
Counsel



OPI NI ON

This action has been taken under 46 U.S. Code 239(g) which is
t he general authority for suspending or revoki ng seanen's |icenses
and ot her docunents for inconpetence, m sconduct and negligence.
Hence, Appellant's failure to conply with the requirenents of 46
U.S. Code 88c is actionable under 46 U.S. Code 239(g), in order to
pronote the safety of life and property at sea, regardless of
whet her action is taken to inpose the nonetary penalties
specifically provided for violations of 46 U S. Code 88c.
Consistent with this, a suspension or revocation of Appellant's
license is the only action which the Exam ner could take after
havi ng found Appellant guilty of negligence as all eged.

The right to be advised, at an investigation, concerning
counsel and wtnesses is contained in 46 CFR 136.07-7 which
pertains only to investigations of marine casualties or accidents.
The Investigation in this case was conducted under Part 137
(Suspensi on and Revocation Proceedings) of Title 46 of the Code of
Federal Regulations rather than under Part 136. Furt her nor e,
Appel l ant's cause could not have been prejudiced in this respect
since the proof of the offense is based on neasurenents taken by an
| nvestigating Oficer, and Appellant has the right to be
represented by counsel at the hearing and to produce wi tnesses in
his behalf at the sanme tinme. Consequently, Appellant has not been
deprived of his license wthout due process of |aw

Concerning the propriety of the order inposed, it has been
indicated previously that it is dangerous to navigate a ship with
|l ess than the required mninmm freeboard which has been set by
experts in order to provide for a sufficient amount of reserve
buoyancy to insure the safety of the vessel under various
conditions. Commandant's Appeal Decision No. 611. | think that
the order is appropriate to the offense.

ORDER

The order of the Exam ner dated at Jacksonville, Florida, on
16 Septenber 1963, is AFFI RVED

D. MG Morrison
Vice Admral, United States Coast @Guard
Acti ng Commandant

Si gned at Washington, D. C, this 3rd day of February 1964.



